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STATUTES INVOLVED 


Title 22, Section 502 D.C. Code (1967) states: 


Every person convicted of an assault with 
intent to commit mayhem, of of an assault with 
a dangerous weapon, shall be sentenced to im- 
prisonment for not more than ten years. 


Title 22, Section 2901 D.Code (1967) states: 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take 
from the person or immediate actual possession 
of another anything of value, is guilty of 
robbery, and any person convicted thereof shall 
suffer imprisonment for not less than two years 


nor more than fifteen years. 


QUESTION PRESENTED 


Should not the trial court grant a motion for 


judgment of acquittal at the close of the entire case - 


when the evidence adduced at the trial is replete with 


consistent elements and great contradictions and is 
such that it must be concluded that a reasonable doubt 


as to guilt must exist? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal in forma pauperis from a judgment 
of conviction entered in the United States District Court 
for the District’! of Columbia upon a jury verdict finding 
Appellant guilty of robbery, D.C. Code (1967) 22-2901 and 
assault with a dangerous weapon, D.C. Code (1967) 22-502. 
This Court has jurisdiction to review the final judgment 


pursuant to 28 U.S.C. §1291. 


This case has not been before this Court at 


any prior time. 


REFERENCES TO RULINGS i 
The rulings of the District Court which are 


the basis for the appeal herein are contained in the 


oral ruling of the District Court which denied Appellant's 


motion for a judgment of acquittal at the close of the 
government's case (Trial transcript p. 55) and the 
similar oral ruling by the trial court of Appellant's 
motion for a judgment of acquittal at the close of the 
entire case (Trial transcript p. 82). 

Both of the above cited rulings were oral, 
and were issued in the course of the trial on Decenber 


| 
22, 1969 and December 23, 1969, respectively. 


STATEMENT OF FACTS 


This case concerns the conviction of defendant-Appel- 
lant of both counts of a two count indictment charging viola- 
tions of Title 22 D.C. Code (1967) section 2901 (robbery) 
and section 502 (assault with a dangerous weapon). Subsequent 
to conviction, the defendant was sentenced by the District 
Court to a prison term of three to twelve years. 

The offenses CREO. themselves with events of 
July 21, 1968 in the District of Columbia. At approximately 
6:00 P.M. on that day, the complaining witness William M. 
DuBose was proceeding towards the South Capitol Street 
Bridge. He picked up the Appellant and agreed to give 
Appellant a lift over the bridge. Mr. DuBose testified 
that he and Appellant had a friendly discussion concerning 
the problems of black people in the community. Appellant 
then asked him if he wanted to buy some stolen property. 


According to Mr. DuBose, he rejected that proposal and 


Appellant drew a knife, placed it against complainant's 
1 


side and demanded money. (TR. 24) 

Mr. DuBose further testified that Appellant took the 
money out of the wallet, returned the wallet and directed 
that he drive east on South Capitol Street into a parking 
lot of a certain apartment building. When the car was 


stopped, Appellant jumped out and ran into the building 


1 
"?R"- refers to the trial transcript 


3 
and Mr. DuBose went after him. (TR.24) 
When Mr. DuBose could not locate Appellant in the 


building he returned to his car. He then found Appellant's 


driver's permit and called the police. (TR.24) 
On cross-examination, complainant reittered his 


testimony about picking up Appellant at the bridge, their 


friendly conversation about racial problems and the 


discussion about stolen goods. (TR.33-35) In describing 


the knife he testified that "it was like a pocket knife." 
. eee 
(TR.35) 


The complaining witness testified that he saw 


Appellant run into the building on the ground floor 

and admitted he told the police officer who responded 

to the call that Appellant had gone to the fifth floor. 
(TR.40) Upon further cross-examination, Mr. DuBose stated 


that he had obtained the information from kids who were 


in the building that Appellant had gone to the fifth floor. 


(TR.41) 


When the police officer arrived, Mr. DuBose related 
| 
to him his version stated above and the last bit of infor- 


mation conveyed by complainant to the officer was the 
driver's permit and the resulting identification of Appellant 
as the offender. (TR 45-46) 

Officer Donald Kauffman testified as the government's 
final witness and identified the driver's permit (Govern- 
ment's Exhibit No. 1) as the one given to him on July 21, 


1968 by Mr. DuBose. (TR.47-48) 


On cross-examination, Officer Kauffman test: :ied that 
he had made a report from the statements of complainant, 
that the report indicated that the knife had a brown and 
white handle and that the loss to complainant was $20.00. 
(TR.49-50) 

Mr. DuBose was then recalled for further cross- 


examination and could not recall how he had described the 


knife to the police officer. (TR.54) 


The government then rested and Appellant made a 
motion for a judgment of acquiftal. The trial court denied 
this motion. (TR.55) 

For Appellant's case, Appellant took the stand and 
testified that received a ride from the complaining witness, 
had a discussion with him concerning racial problems and 
then asked Mr. DuBose whether he wished to buy a stolen 
Tv set. (TR.58) When Mr. DuBose expressed interest in 
such a purchase, Appellant directed him to drive to the 
parking of the building at 1101-7th Street, S.E. (TR.58-59) 

Appellant further testified that he made several 
trips into that building to the apartment of one Parker, 
who had the stolen goods, in order to negotiate the price 
of and to obtain the TV set at a price complainant was 
willing to pay. (TR. 60-63) Appellant explained the 
driver's permit by testimony to the effect that he gave 


his permit to complainant in order that Mr. DuBose could 
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have security for and could know the individual he was giving 
the money. (TR.63) Appellant testified that he obtained 
the televsion set, brought it downstairs and complainant 
was gone. He returned the television set, got the money 
back and did not return it.(TR. 64-65) Appellant also 
testified he did not have a knife. (TR.65) 

On cross-examination, Appellant testified that he 
shared in the proceeds of any sale of stolen goods and 
that was the reason why he sought to make such a sale. 


(TR. 74) 


Appellant seasonably moved for a judgment of 


acquittal. The trial court denied this motion. (TP.82) 


STATEMENT OF POINTS 


The District Court erred in not granting Appeilant's 
motion for a judgment of acquittal and in submitting the 
case to the jury when the evidence was such that a reason- 


able doubt had to exist as to Appellant's guilt. 


SUMMARY OF ARGUMENT 

1. Rule 29(a) of the Federal Rules of Criminal 7Procedure 
and the case law require that the trial court in passing 
on a motion for a judgment of acquittal must determine 
whether a reasonable mind might fairly conclude guilt bey- 
ond a reasonable doubt. 

2. As a natural consequence of this requirement, the 
trial court must consider the sufficiency of the evidence 
relative to all essentials of the crime charged and must 
consider that the accused never has the burden of persuasion 


and has all benefits of the presumption of innocence. 


These must all be used by the trial court in deciding 


whether a case should be submitted to the jury or a 
judgment of acquittal granted. 

3. Under the facts, circumstances and evidence in this 
case, the evidence was insufficient to submit the case to 


the jury. A reasonable doubt must be concluded to have 


been present. 


ARGUMENT 


THE DISTRICT COURT ERRED IN ITS DENIAL OF 
APPELLANT'S MOTION FOR A JUDGMENT OF ACQUITTAL 
IN THAT THE EVIDENCE ADDUCED AT THE TRIAL WAS 
INSUFFICIENT TO PERMIT SUBMISSION OF THE CASE 
TO THE JURY. 


the The fundemental issue raised in this appeal 
concerns itself with the sufficiency of evidence requisite 
for the submission of a case to a jury. A consideration 
of such an issue further involves questions of the proper 
functions of the court and the jury. 

It is the function of the trial judge to resent 
the jury to operate in its proper sphere. A jury must 
weigh the evidence, determine the credibility of witnesses 
and draw proper inferences from proven facts. A jury is 
not to be permitted to make its determinations upon bias, 
prejudice or mere speculation. : 

The rules relative to a determination by the. 


trial court upon a motion for judgment of acquittal have 
| 


been stated often. In Curley v. United States, 81 U.S. 


App.D.C. 389, 392,393, 160 F.2d 229, 232,233, cert denied 


331 U.S. 837 (1947) this Court stated: 


"The true rule, therefore, is that a trial judge, 
in passing upon a motion for directed verdict 

of acquittal, must determine whether upon the 
evidence, giving full play to the right of the 
jury to determine credibility, weigh the evidence, 


ané draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes 
that upon the evidence there must be such a 
doubt in a reasonable mind, he must grant 
the motion; or, to state it another way, if 
there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond rea- 
sonable doubt, the motion must be granted. 
If he concludes that either of the two re- 
sults, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the 
jury decide the matter...." 


This Court has had many occasions to review the 


evidence and to affirm convictions ruling that the evidence 


was sufficient for submission of the case to the jury. 


Crawford v. U.S., 126 U.S.App.D.C. 156, 375 F.2d 332 (1967): 
Jackson v. U.S., 128 U.S.App.D.C. 214, 386 F.2d 641 (1967). 
This Court has also deemed the evidence to be insufficient 
to sustain a conviction. and has determined that the trial 
court should have granted a directed verdict of acquittal. 
Hiet v. U.S., 124 U.S.App.D.C. 313, 365 F.2d 504(1966): 
Cephus v. U.S., 117 U.S.App.D.C. 15, 324 F.2d 893 (1963); 
Bailey v. U.S., ___U.S.App.D.C.__, 416 F.2d 1110 (1969) 
The accused has no burden of persuasion. It is 
a basic requisite in a criminal case that the government 
must prove its case beyond a reasonable doubt. The pre- 
sumption of innocence which attaches in such a proceeding 
exists until the’ time of verdict. It therefore follows 


that any reasonable doubt which arises during the course 


of the trial entitles the accused to a judgment of acquittal. 


Pendergrast v. U.S., ____—iU.S.App.D.C._, 416 F.2d 776 
(1969) cert.denied 89 S.Ct. 1782 (1969); Bailey v. U.S., 
= FURS. AppsDsCom ey 416 F.2d 1110 (1969). 
Wn In the instant case, the testimony of the conplatnane 
and Appellant had vast avenues of consistencies and incon- 
sistencies. The testimony coincided concerning the ride 
given Appellant, the friendly discussion concerning social 
problems and about the purchase of stolen goods. Complain- 
ant testified he refused the stolen goods and then appellant 
pulled a knife. The necessary conclusion from such testi- 
mony is that Appellant, on the spur of the moment, without 
any warning, turned a friendly discussion into an Soca 
and robbery. While evidence of premeditation is not an 
element of the crime of robbery, the facts and eircunstan= 
ces relating to the situation are important as to the 
existence of evidence sufficient to consitute a anne ipis 
doubt as to the guilt of the accused. 

Inconsistencies appeared within the government's case. 
Complainant testified he was robbed of $22.00, yet he told 
the officer, as substantiated by the officer's report, that 
it was $20.00. Complainant testified that he could not 
describe the knife held against him. Yet, in the report made 
to the police officer he had described the knife as having 
a brown and white handle. In complainant's testimony con= 


cerning his report to the police officer he stated that he 


related all the circumstances to the officer, all the time 
holding in his haa the driver's permit. And then, at the 

conclusion of the report, submitted the driver's permit to 
the officer. It could be assumed from the testimony that 


the driver's permit was almost an after thought. On the 


° 
contrary, it would be evident and logical that the very 


first thing which would be transmitted to a police officer 
was the very item which would serve to name and identify 
the assailant. 

This is not to say that the testimony and evidence 
of the government's case must be perfectly cohesive under 
penalty of verdict of acquittal. It is recognized that 
deviations and variances are a common part of the trial 
of a case. It is also evident that the sogemonent and 
defense will have conflicting evidence. If this were not 
so there would be little or no need for trials. 

3. The problem that does therefore exist is that 
of the functions of the court and the jury. The trial 
court fairly and fully recognized in its charge the factual 
situation to be resolved. The trial court's charge (TR. 
112-114) stated the government's position and defendant's 
evidence. To simply resolve the situation and state that 
the credibility of the witnesses, the determination of the 
facts and the resolution of guilt or innocence is the 
province of the jury is to negate the fact that Appellant's 
evidence, his version of the events, taken together ene 
the consistencies and evidence of the government's case, 
must, aS a matter of law, create a reasonable doubt as to 


Appellant's guilt. 
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There..is a tragic imbalance in a case such as 
this:to be paraded before the jury for the determination 
. : | 
of credibility of the witnesses. The complainant, a college 


’ student, the Appellant, an admitted hustler of stolen ‘goods. 
| 
Appellant sought and received from the trial court a requested 


charge that Appellant was not being charged with his admitted 
| 
activities relative to stolen goods. But this does not 


resolve the fact that those activities must have had some 
bearing and create bias and prejudice on the part of the 


jury. 


In Curley v. United States, supra, this Court 


stated: 
"If the judge were to direct acquittal when- 
ever in his opinion the evidence failed to: 
exclude every hypothesis but that of guilt, 
he would preempt the functions of the jury. 

‘ Under such rule, the judge would have to be 
convinced of guilt beyond peradventure of 
doubt before the jury would he permitted to 
consider the case. That is not the place of 
the jury in criminal procedure. They are the 
judges of the facts and of guilt and inno- 
cence, not merely a device for checking upon 
the conclusions of the judge." 


81 U.S.App.D..C. 389,393 


Appellant respectfully submits that there is nothing 
wrong in requiring that the trial judge be convinced [beyond 


a reasonable doubt before he can submit the case to a jury. 
| 


CONCLUSION 


For the reasons stated, the judgment of the District 


Court should be reversed. 


Respectfully submitted, 


BERNARD D. LIPTON 
1401 K Street, N.W. 
Washington,D.C. 29005 


Attorney for Appellant 
(Appointed by this Court): 


Appeal: pecs tie United States: District Court 
<-for: the- Di tof Columbia - ; 


“PHoMAS A- FLANNERY, 
United States Aftorney: 
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COUNTERSTATEMENT OF THE CASE 


On November 18, 1968, appellant was charged in a 
two-count indictment with robbery and assault with a 
dangerous weapon, in violation of sections 2901 and 502 
of Title 22 of the District of Columbia Code. He was 
tried by a jury before Judge William B. Bryant in the 
District Court on December 22 and 23, 1969. Appellant 
was found guilty as charged and was given a sentence 
of three to twelve years on February 11, 1970. This ap- 
peal followed. 

William M. DuBose, a student at Howard University, 
testified that at approximately 6:00 p.m. on July 21, 


(1) 


2 


1968, he was driving alone in his car, headed towards 
downtown Washington, as he approached the entrance to 
the South Capitol Street Bridge. When he stopped at a 
light, appellant came up to the car and asked him for a 
ride across the bridge. Mr. DuBose replied, “Yes, hop 
in.” As they proceeded across the bridge, appellant told 
Mr. DuBose that some of his friends had some stolen 
goods and asked whether he wanted to buy any. After 
getting a negative reply, appellant told Mr. DuBose he 
wanted to be let off at M Street. As he drove down South 
Capitol Street, appellant put a knife into the complain- 
ant’s side and demanded all the money he had. Mr. Du- 
Bose complied and handed him his wallet. Appellant took 
the $22.00 that was inside and handed it back to the com- 
plainant. Mr. DuBose was then directed to drive into 
the parking lot of an apartment house. As he pulled up, 
appellant jumped from the car and fied into the building, 
pursued moments later by Mr. DuBose. Although the 
complainant could not find appellant in the building, upon 
returning to his car he found a driver’s permit by the 
car. He immediately recognized appellant’s picture on 
the permit and called the police (Tr. 22-27). 

Officer Donald Kaufman of the Metropolitan Police 
testified that on the date of the offense he responded to a 
robbery call and met Mr. DuBose in front of 1101 Seventh 
Street, Southeast. The complainant gave him the permit 
and related what had occurred moments before, and then 
the two proceeded into the building in search of appellant 
(Tr. 46-50). 

After a motion for a judgment of acquittal was made 
and denied, appellant took the stand in his own behalf. 
He admitted that he got a ride from the complainant on 
the day in question and that they discussed the riots and 
the fact that he could get Mr. DuBose a color television. 
set that had been stolen. Appellant related that they dis- 
cussed price and that he took the complainant to 1101 
Seventh Street, Southeast, where his friend lived. After 
going upstairs alone, he came back down and told Mr. 
DuBose that the price was $29.00. Appellant then went 
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back upstairs to check with his friend again, and upon 
returning the complainant said he had only $20.00. Ap- 
pellant then went back upstairs to see if $20.00 would 
be sufficient. When he brought down the television set, 
however, Mr. DuBose had gone. Appellant also testified 
that he had given his driver’s permit and other identifi- 
cation to Mr. DuBose as security (Tr. 57-65). 


ARGUMENT 


There was sufficient evidence for a jury to conclude 
beyond a reasonable doubt that appellant was guilty 
of robbery. 


(Tr. 3-50) 


Appellant contends that the trial court erred in not 
granting his motion for judgment-of acquittal in that 
there was insufficient evidence to be considered by the 
jury. We submit that viewed in the light most favorable 


to the Government, the evidence was more than sufficient 
for the case to go to the jury for a determination of ap- 
pellant’s guilt. Crawford v. United States, 126 U.S. App. 
D.C. 156, 375 F.2d 382 (1967); Curley v. United States, 
81 U.S. App D.C. 389, 160 F.2d 229, cert. denied, 331 
U.S. 837 (1947). 

An examination of the record clearly supports the trial 
court’s denial of appellant’s motion for judgment of 
acquittal. The fact that the complainant’s testimony was 
uncorroborated except for introduction into evidence of 
appellant’s driver’s permit is not pertinent, since it is a 
well-established rule that the complainant’s uncorroborated 
testimony is sufficient to support a verdict of guilty in a 
robbery case. E.g., Jones v. United States, 124 U.S. App. 
D.C. 88, 361 F.2d 587 (1966); Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F.2d 652 (1951). 
Here the evidence presented by the Government clearly 
was sufficient for the jury to find appellant guilty beyond 
a reasonable doubt. The court “[h]Javing made this de- 
termination based on testimony which was not inherently 


4 


incredible, the case was for the trier and not the trial 
judge, and the motion for directed verdict of acquittal 
was properly denied.” Johnson v. United States, D.C. Cir. 
No. 21,851, decided March 23, 1970 (en banc), slip op. 
at 72 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
WARREN L. MILLER, 
Assistant United States Attorneys. 


2 Appellant suggests that the trial judge must be convinced be- 
yond a reasonable doubt before he can submit the case to the jury 
(Appellant’s Brief at 12). This is not the standard in this juris- 
diction. See Crawford v. United States, supra; Curley v. United 
States, supra. 


2In light of this Court’s recent opinion in United States Vv. 
Straite, —— U.S. App. D.C. ——, 425 F.2d 594 (1970), we would 
not oppose a vacating of the general sentence that was imposed and 
a remand for resentencing on each count separately. We would 
point out, however, that the Straite case was decided long after the 
entry of judgment in the case at bar, so that the District Court did 
not have the benefit of this Court’s views on the subject of general 
sentences. 
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